DESERT M PERS MOTGRCYALE ALWB ET AL
| BLA 96-352, 96-353 Deci ded January 30, 1998

Appeal froma Decision of the Galifornia Desert Dstrict Gfice,
Bureau of Land Managenent, denying permt to run a Barstowto Las \egas
not or cycl e race during Thanksgi vi ng weekend 1996 (Novenber 30, 1996) and to
defer consideration of future conpetitive events in desert tortoise
habitat. CA 060-96- EA2.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Permts--Public Lands: Special UWse Permits--Special se
Permts

The i ssuance of special use permits is discretionary,
and BLMnay properly reject a permt application for an
organi zed off-road notorcycl e event when there is

evi dence that the event would result in significant
inpacts to sensitive wldife species and woul d be

i nconsi stent w th the nanagenent objecti ves,

responsi bilities, or prograns for the inpacted public

| ands.

2. Endangered Species Act of 1973: Section 7: Generally

The absence of a biological opinion fromthe US H sh
and Wl dlife Service under the authority of section
7(a)(2) of the Endangered Species Act of 1973, as
anended, 16 US C § 1536(a)(2) (1994), does not

precl ude BLMfromdenying a permt for a notorcycle
race when the denial 1s based on an environnent al
assessnent show ng that the anticipated i npacts of the
race, including cunul ative inpacts fromhol ding the
race in previous years, are unacceptably detrinental to
a threatened species and its habitat.

APPEARANES A an M Ghaleb, Esg., Vest HIls, Gilifornia, and Daniel T.
Qooper, Yucca Valley, Galifornia, for Appellants; David Naw, Esq.,
Regional Solicitor, and John R Payne, Esq., Assistant Regional Solicitor,
Paci fic Southwest Region, US Departnent of the Interior, Sacranento,
Galifornia, and Henri R Bisson, Ostrict Manager, California Desert
Dstrict Gfice, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

The Desert M pers Mtorcycle dub (Appell ants) have appeal ed froma
March 15, 1996, Decision by the Galifornia Desert D strict Manager
(D strict Manager), Bureau of Land Managenent (BLMN), denying Appel lants a
special recreation use permt to run the Barstowto Las Vegas (B-V)
not or cycl e race across public |ands on Novenber 30, 1996. Because the
appeal presents an issue (application for a race) which is "capabl e of
repetition, yet evading review" we do not dismss it as noot. See Checker
Mbtorcycle Qub, 126 1 BLA 251 (1993); Southern UWah WIderness Aliance,
114 I BLA 326, 329-30 (1990); Southern UWah WIlderness Alliance, 111 IBLA
207, 208-10 (1989).

The March 15, 1996, Decision 1/ denied Appel lants' application and
"defer[red] consideration of all future conpetitive QW (of f-hi ghway
vehicle) events in critical desert tortoise habitat wthin the Galifornia
Desert (onservation Area ((DCA) HAan BV corridor until regional planni ng
and possi bl e pl an anendnents can be conpl eted.” (Decision at 1.) The
D strict Manager explained in his Decision that circunstances had
fundanent al | y changed since the last BV event in 1989. These changed
circunstances included: (1) the listing of the desert tortoi se as
"threat ened" under the Endangered Species Act (ESA on April 2, 1990; (2)
the designation of critical habitat by the US Hsh and WIdlife Service
(PP on February 8, 1994; and (3) approval of the Desert Tortoi se Recovery
P an by the P/ on June 28, 1994. (Decision at 1.) The Dstrict Mnager
stated that these changed circunstances nade poi nt-to-poi nt notorcycl e
events wthin the existing (CA P an BV corridor unfeasible. Id.

The O strict Manager further explained that his Decision to deny the
appl i cati on was

based on ny conclusion that the race, as proposed, wll cause
significant and unaccept abl e adverse inpacts on the environnent .
This conclusion is drawn fromthe anal ysis of the 1996 B-V EA
the 1990 Decision Record and EA for the proposed 1991 race
(proponent has reapplied for the sane course and stipulations in
1996), and other National Environnental Policy Act (NEPA
docunents prepared for the BV event in prior years.

(Decision at 1.)
In explaining his Decision, the Ostrict Manager stated that all the

reasons for denial of the 1991 race applied here. In that 1991 Decision
Record, quoted in the 1996 Decision, the Dstrict Minager had stat ed:

1/ The Dstrict Manager's Decision is erroneously dated Mr. 25, 1996.
Neverthel ess, it was sent to all affected parties on Mar. 15, 1996, the
date it was actual ly signed.
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Wth the listing of the desert tortoi se as "threatened' under the
Endangered Speci es Act, the controversy over the environnental
inpacts has escalated * * * nanageability, specifically
conpliance wth stipulations, is a key consideration in ny
determnation that the inpacts of the proposed race are both
significant and unacceptable. Furthernore, in ny judgnent, the
evi dence of significant adverse inpacts to the environnent as
docunented in the environnental assessnment (EA) is sufficient to
support denial of the proposed 1991 event wthout further
consideration in an environnental inpact statenent [B Y.

(Decision at 2.) The Ostrict Manager, in this Decision, cited the
difficulty in managi ng the event and expl ai ned that ensuring conpl i ance
wth stipulations is a mgjor concernto BLM He further stated that
unaccept abl e i npacts to the desert tortoi se and adverse nodification of
critical habitat would be likely to occur. (Decisionat 2.) Wth regard
to habitat, he noted that the 1994 Recovery P an explicitly recommends

agai nst any conpetitive and organi zed GHV events on designated roads in
Desert Wi dlife Managenent Areas (DWMR s) which contain critical habitat.
(Decision at 3.) Further, the Dstrict Manager explained that the 1996
proposed route fol | oned the 1989 route whi ch goes through desert tortoi se
habitat. The P "onservation Reconmendation” for the 1989 race was to
investigate the feasibility of noving the race conpl etely out of habitat
for the desert tortoise. The Dstrict Manager noted that this conservation
recommendat i on had becone even nore inportant nowthat the critical habitat
for the desert tortoi se had been designated. (Decision at 3.)

The D strict Manager al so cited the unacceptabl e i npacts to w | der ness
val ues fromthe notorcycle race that would likely result to adjacent
W | derness units designated under the Galifornia Desert Protection Act of
1994 (@PA), including HollowHIls and Sateline and | egislatively
desi gnated w | derness study areas at Soda Mbuntains and South Avawatz. In
addition, the Dstrict Manager noted that about eight mles of the race
course are wthin National Park Service (NPS) nmanaged | ands, and BLM has no
authority to authorize conpetitive events wthin NPSlands. (Decision at
3.) Hnaly, the Dstrict Minager stated that the cumul ative inpacts to
soils, vegetation, wldife, and other resource val ues conbi ned wth the
likelihood of inpacts to a Federally listed species and its critical
habi tat did not nmake the proposed race a viable option. (Decision at 3-4.)

Intheir Satenent of Reasons (M per SCR for appeal, Appel lants argue
that BLMs failure to fol | ow proper procedures and failure to consider
rel evant factors constitutes an abuse of discretion. Appellants clai mthat
BLMs denial of the Qub' s application and its ban of all future events in
acritica habitat wthinthe CDCAis a najor Federal action requiring
preparation of an HS (Mper SORat 9-10.) Appellants urge that the
deni al under appeal departs frompast policy wthout explanation or
notification. For exanple, Appellants claimthat BLMissued its final EA
for the 1996 race wthout the benefit of a 30-day draft eval uation. (M per
SRat 10-11.) Appellants also claimthat BLMs EAviolated the ESA by its
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(BLMs) failure to obtain a biol ogical opinion fromP/ regarding the
l'ikelihood of harmto the desert tortoise or its habitat as a result of the
pl anned notorcycl e event. (M per SCRat 11.)

In addition, Appellants clai mthe BLM Deci sion ignores the
overwhel mng evidence in favor of permtting the race and msapplies the
ESA (Mper SSRat 12-16.) Mreover, Appellants argue that in the
Deci sion, BLMerroneously suggested new circunstances to justify not
issuing a permt for the 1996 event. (Mper SCRat 17-18.) Fnally,
Appel lants claimthe record before this Board does not support a concl usi on
that the 1996 BV race woul d have unaccept abl e environnental inpacts, and
thus BLMs Decision ignored rel evant factors and was an abuse of
discretion. In nmaking this claim Appellants urge that the objective
record supports the concl usion that, consistent wth the P/ bi ol ogi cal
opinion in 1989, the BV notorcycl e race poses no threat to the continued
exi stence to the desert tortoise or its habitat. (Mper SORat 19.)

Appel  ant Gooper, in his Septenber 19, 1996, Satenent of Reasons
(CGooper SR, adds several additional reasons why he believes the BLM
Decision to deny the permt is invalid. Appellant clains that Gongress
inproperly conferred unrestricted permt authority upon the Secretary of
the Interior, because the Secretary was provided i nsufficient gui dance for
the exercise of that authority. (CGooper SORat 17.) (ooper further
asserts that special use permt regulations are void as they pertain to the
permtting of races in a race corridor. (QGooper SCRat 19.) Third, Gooper
asserts that race applicants shoul d have been afforded a greater
opportunity to respond to the EA before it becane final. Had BLMal | owned
greater opportunity to respond, (ooper clains, race applicants "woul d have
thoroughl y disproved the fal se allegations nade in the final EA before it
was adopted.” (Qooper SCRat 20.) Next, (ooper clains that BLMi nproperly
perforned quasi-1egislative acts in denying the permit in the guise of an
adj udi catory process. Appellant asserts that BLMinproperly used the
application for the 1996 B-V race to close all four race corridors in
response to political pressures. (Gooper SR at 21-22.) Hfth, Cooper
clains that the BLMeval uation of the race permt application was not based
upon pl an anendnent criteria as it shoul d have been. Mreover, Gooper
clains that since the 1982 anendnent criteria were i nadequate, the proposed
B-V race could not be consistent wthit. (Cooper SIRat 30.) Fnally,
Qooper clains that BLMwas responsi bl e for the preparation of an HS and
could not, therefore, prepare an EA to support its Decision to deny the
1996 B-V race application or to redesignate the race corridors. (Cooper
SR at 34-35.)

Inits Gctober 9, 1996, Response to Appel | ant Gooper (Crt. 9
Response), BLMavers that the March 15, 1996, Decision denyi ng Appel | ant s’
appl i cation and deferring consideration of future conpetitive events in the
desert tortoi se habitat was nade to protect the threatened desert tortoi se
and to pronote efforts to recover the species. (Qct. 9 Response at 1.) As
aninitia matter, BLMjustifies treating conpetitive events differently
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fromother forns of recreation on public lands. It explains that races are
| ess control | abl e because of the conpetitive nature of the activities and
they lead to different inpacts. (Qct. 9 Response at 2.)

In answering Appel |l ants' various allegations, Respondent BLM expl ai ns
that its decision to deny a permt for the 1996 race was proper, based on
current information available to BLM that it represented a reasonabl e
exercise of BLMs discretionary authority, and that it was based on a
rationale simlar to BLMs rational e for denying the proposed 1991 race,
which was affirned by this Board in Awerican Mt orcycl e Associ ation,
Dstrict 37, 119 IBLA 196 (1991). (Cct. 9 Response at 2-5.)

Respondent expl ains that inportant events occurred during the
deci si onnaki ng process for the 1989 BV race, and subsequent to it, and
that BLMwas obligated to take these factors into account in preparing the
EA for Appellants' proposed 1996 race event. The first of these factors
was the Novenber 14, 1989, RV B ol ogical pinion for the 1989 event that
concl uded "no jeopardy,” but did not allowany incidental take of
tortoi ses, and whi ch assuned there woul d be conpliance wth race
stipulations. A (onservation Recommendation included in that oi ni on was
that BLMinvestigate the feasibility of noving the race conpl etely out of
tortoise habitat. (Qt. 9 Response at 5.)

The BLMstates that when F/% nonitored the 1989 race, it found
violations of race permt stipulations. See (rt. 9 Response at 5; Ex. 16
to Decision Record. The R/ thus concl uded on Decenber 5, 1989, that the
inpacts to desert tortoises and their habitat had been greater than pl anned
or anticipated. The P& agai n recommended examining an alternative race
course out of the tortoise habitat. See Qct. 9 Response at 5.

Subsequent |y, on April 2, 1990, the P/ listed the desert tortoi se as
"threatened.” Later that sane year, BLMdeni ed Appel | ants' application for
apermt for the 1991 race for the reasons set forth above. This was
subsequent |y upheld by 1BLA See Anerican Mtorcycl e Association, District
37, supra. The BLMfurther explains that on February 8, 1994, R/

publ ished a critical habitat determnation for the desert tortoise. Then
on June 28, 1994, R/ conpl eted the Recovery P an for Desert Tortoi se,

Mbj ave Popul ati on, whi ch recommended prohi biting conpetitive events on
existing roads in DWWRA s listed in the Recovery Fan. (Qt. 9 Response at
6, see BEx. 18 to Decision Record.) Fnally, Qongress passed the CCPA on
Cctober 31, 1994, designating the East Myj ave National Scenic Area as the
Mbj ave National Preserve and transferring jurisdiction fromBLMto the NPS
Appel l ants had not secured the required authorization fromNPSto utilize
the 8 mles of the proposed course, which traversed the Mjave National
Preserve. (Crt. 9 Response at 6.)

Wth regard to the chal | enged determnation wthin the March 15, 1996,
Deci si on whi ch deferred consideration of future conpetitive events in the
desert tortoi se habitat, BLMcl ai ns the deci sion was nade only after
considering all relevant factors. As BLMstated in its response:
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Any BLM deci si on whi ch does not consider: (a) the listing of the
desert tortoise as threatened; (b) critical habitat; and (c) the
desert tortoi se Recovery P an woul d be "arbitrary and
capricious.” BLMs 1996 Decision Record shows that BLMrelied on
these and other factors in denying a permt for the 1996 BV race
and deferring consideration of conpetitive events in tortoi se
habitat. BLMnade these decisions only after recognizing that
the need to pronote recovery of the tortoi se goes beyond
mnimzing incidental take fromindividual conpetitive events.
BLMs decision is driven by the recogni zed need to nanage
inportant desert tortoise habitat in a way that pronotes recovery
of the tortoise, and ultinmate delisting of the species.

(Ct. 9 Response at 11.)

In responding on April 10, 1997 (April 10 Response), to the

allegations of Appellants, BLMexplains that it considered each of the

rel evant factors under the applicable | awwhen it issued the Decision, and
that it conplied wth its duties as a Federal agency under section 7 of the
ESA  (April 10 Response at 3.) HEgually inportant, BLMstates that its
determnation to defer consideration of future applications for conpetitive
QHV events in the critical desert tortoise habitat wthin the CDCA unti |
regi onal planni ng and possi bl e pl an anendnents can be conpl eted, is both
reasonabl e and supported by this Board in Checker Mt orcycle dub, supra.
(April 10 Response at 3.)

In specific response to Mipers' claimthat BLMdeparted fromlegal | y
requi red procedures in denying the 1996 permt through a "de facto plan
anendnent , " BLMstates that this assertionis false and that BLMproperly
exercised its discretion for valid reasons in denying the special
recreation use permt. (April 10 Response at 7-8.) The BLMfurther states
that Appellant Mpers' clamthat a site-specific HSis required
msapplies the law (April 10 Response at 8.) Hnally, BLMexpl ai ns that
nowhere has Appel | ant Desert M pers Mtorcycle A ub shown that there was a
legal requirenent that a site-specific BS be prepared and that Appel | ants
have not shown that the environnental studies inadequately addressed
rel evant inpacts. (April 10 Response at 9.)

[1] In his regulation of the public |ands, the Secretary of the
Interior is authorized to issue special recreation use permts pursuant to
section 302(b) of the Federal Land Policy and Managenent Act of 1976, 43
USC 8 1732(b) (1994). Regulations governing speci al recreation use
permts are set forthin 43 CF. R Subpart 8372. Inthis regard, 43 CF. R
§ 8372.3 provides: "The approval of an application and subsequent i ssuance
of a special recreation permt is discretionary wth the authorized
officer." |If the proposed activity conflicts wth BLMobjecti ves,
responsibilities, or prograns for managenent of the public |ands invol ved,
BLMhas discretion to deny a special use application. Checker Mtorcycle
Qub, supra, at 254; Red Rock Hounds, Inc., 123 |IBLA 314, 318 (1992);
Patrick G Bumm 121 IBLA 169, 171 (1991); Anerican Mt orcycl e
Association, Dstrict 37, supra, at 199; Southern Galifornia Trials
Associ ation, 104 I BLA
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141 (1988); Cascade Mvtorcycle Qub, 56 | BLA 134 (1981); Wiitewater
Expedi tions and Tours, 52 IBLA 80 (1981); Southern California Mtorcycle
dub, 42 I1BLA 164 (1979).

Absent conpel 1ing reasons for nodification or reversal, a rejection of
an application for a special recreation use permt wll be affirned if the
decision is supported by facts of record. Checkers Mtorcycle dub, supra;
Red Rock Hounds, Inc., supra; California Association of Four-Weel Drive
Qubs, Inc., 38 IBLA 361, 372 (1978), aff'd, Gilifornia Association of
Four-Weel Drive Qubs v. Andrus, No. 80-5666 (9th dr. Jan. 22, 1982).

In Galiforni a Associ ation of Four-Weel DOrive Qubs, Inc., supra,
Appel  ants had chal I enged two decisions of the Gallifornia Sate Drector
closing two corridors to GV use in the Galifornia desert. In the closure
area, one threatened and four endangered species were present. The BLM had
ordered closure, citing the ESA 16 US C § 1531 (1994), and NEPA 42
USC 84321 (1994). Ve stated at pages 367-68 of that deci sion:

Wiere conflicting uses of the public lands are at issue and
the natter has been coomtted to the discretion of the BLM the
Board w Il uphol d the decision of the BLMunl ess appel | ant has
shown that the BLMdid not adequately consider all of the factors
i nvol ved, including whether |ess stringent alternatives woul d
acconpl i sh the intended purpose, or that there is sufficient
reason to change the result. . Questa Petroleum@., 33 | BLA
116 (1977); Rosita Trujillo, 20 IBLA 54 (1975).

Inthis case, it is likewse clear that BLMs decision was based on a
concern to prevent harmto the desert tortoise and its habitat, which are
listed as "threatened' under the ESA 16 US C 8§ 1531 (1994). dven the
critical habitat determnation for the desert tortoi se published by F/ on
February 8, 1994, and the June 28, 1994, R/ Recovery H an whi ch
recommended prohi biting conpetitive events on existing roads in DWW s
identified in the Recovery A an, we believe BLMdid consider all factors
i nvol ved, and we further conclude that protection of the desert tortoi se
required denial of the Appellants' application. The BLMs March 15, 1996,
Decision is based on facts of record and there are no conpel I ing reasons to
nodify or reverse it. Anerican Mtorcycle Association, Dstrict 37, supra.

[2] Ve also disagree with Appellants' contention that the absence of
a bi ol ogi cal opinion fromthe PX under section 7(a)(2) of the ESA 16
USC 8 1536(a)(2) (1994), precludes BLMfromdenying this permt
application. Section 7(a)(2) of the ESA provides that

[e]ach Federal agency shall * * * insure that any action

aut hori zed, funded, or carried out by such agency * * * is not
likely to jeopardi ze the continued exi stence of any endangered
species or threatened species or result in the destruction or
adverse nodification of habitat of such species whichis
determned by the Secretary, after consultation as appropriate
wth affected
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states, to be critical * * *. Infulfilling the requirenents of
thi s paragraph each agency shall use the best scientific and
commerci al data avail abl e.

The Federal courts have described a three-stage process for conplyi ng
wththe ESA See, e.g., Thonas v. Peterson, 753 F.2d 754, 763 (9th dr.
1985); see also Gonner v. Burford, 848 F. 2d 1441, 1451 (9th dr. 1988). An
agency proposing an action nust first determne whether an endangered
species nay be present. Second, if such a species is present, the agency
nust prepare a biol ogi cal assessnent to determne whether the species is
likely to be affected by the action. FHnally, if the species would |ikely
be af fected, the agency nust conduct a formal consultation wth F/§
resulting in a biologica opinion prepared by A Id.

In Anerican Mitorcycl e Association, Dstrict 37, supra, at 200, we
held that while the P& is responsible for providing a biol ogical opinion
as to whether or not a proposed action would likely jeopardize a listed
species or its habitat, see 50 CF. R § 402.14(g), the biol ogi cal opinion
required by ESAis separate and distinct fromthe finding regarding the
significance of inpacts required under the authority of NEPA Ve hel d that
the BLM not P/, has the responsibility under NEPA to determne whet her or
not the inpacts of proposed actions involving public | ands and resources
are significant. See 40 CF. R § 1501. 4.

The record in this case, as in Awerican Mtorcycl e Associ ation,
Dstrict 37, supra, shows that under the ESA authorizing the race woul d
[Tkely result in "unacceptabl e i npacts,” (Decision at 2), to the desert
tortoise or its habitat, and that under NEPA such action coul d be expected
toresult in"[l]ong termreduction in plant cover and species diversity *
* * wthin the race corridor.”" (EAat 17.) Therefore, BLMs Decision not
to permt the race was in conpliance wth NEPA and the ESA  See Anmerican
Mbt or cycl e Association, Dstrict 37, supra, at 199-200; Serra Qub, 104
| BLA 76, 88 (1988).

In considering the record as a whol e, the BLMs decision not to pernmt
the 1996 race or consider future races until further study is acconplished
is supported by the record, and requires no biol ogi cal opinion from PP/
Aeri can Mbtorcycl e Association, Dstrict 37, supra, at 200. As noted
earlier, P/ had twce previously urged BLMto consider rel ocating the race
out of the desert tortoise habitat. Mreover, the P/ study fol |l ow ng the
| ast not or cycl e race approved through the corridor in 1989 found
environnental inpacts greater than planned or anticipated. Fnally, in the
race held in 1989, neither the participating organi zers of the race nor BLM
were able to enforce the protective stipulations included wthin the race
pl an to reduce adverse inpacts on the desert tortoise or its habitat. For
the reasons set forth above, we conclude that Appellants have failed to
denonstrate error in BLMs March 15, 1996, Decision denying the pernit
appl i cati on.
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Appel | ant Gooper sought a hearing before the Board in this case. The
grant of such a request is wthin the discretion of the Board. W¢
determne that the relevant facts are before the Board, and thus there is
no need for such hearing, and Appel lant's request is denied.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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